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4009.24. Notice of Intent to Serve Subpoena. Objection to Subpoena. Forms.
4009.25. Certificate Prerequisite to Service of Subpoena. Form.

4009.26. Subpoena to Produce Documents or Things. Form.

4009.27. Certificate of Compliance. Form.
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4016. Taking of Depositions. Objections.
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4023. Acts of Assembly Not Suspended.
4024. Effective Date. Pending Actions.
4025. Aboalition of Practice and Procedure under Repealed Statutes.

Explanatory Note

The 1978 amendments to the Deposition and Discovery Rules represent the culmination of a con-
tinuing and comprehensive review of the operation of the 1950 Rules and of the Federal Discovery
and Deposition Rules as completely revised in 1970.

The Pennsylvania Rules have never been identical with the Federal Rules. From the beginning, it
was felt that the differences between federal and state practice did not permit any such identity. Also,
the difference in the amounts involved in federal cases and in state cases had an important effect
twenty-five years ago. The 1970 federal revisions effected even wider differences, particularly in the
discovery of reports, memoranda, statements or other things secured in anticipation of litigation or in
preparation for trial.

More than twenty-five years of experience and the general acceptance of the philosophy of discov-
ery justify bringing the Pennsylvania system into as close conformity as possible with the federal sys-
tem. The differences between state and federal practice still prevent absolute identity.

The Federal Rules as last revised have been used as a model, but the Civil Procedural Rules Com-
mittee has not hesitated to depart from Federal language where it has acquired a questionable gloss
or has received inconsistent interpretations in the courts.

It was considered important to retain as far as possible the rule numbering and the internal
arrangement of the Pennsylvania Rules. Since 1950, the Rules have been the subject of numerous
decisions, commentary, and articles. Many of the Rules are left unchanged. The advantages of retain-
ing the present Rule numbers as closely as possible far outweigh any benefits of a so-called “ func-
tiona’’ rearrangement which would require a complete new numbering system.
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DEPOSITIONS AND DISCOVERY 231

New materia is introduced by the use of decimal numbering. Certain Rules have been subdivided,
e.g., 4003.1, 4003.2, etc. This retains the numbering of Rules dealing with particular subject matter.
Federal source material is identified in the detailed discussion of the amendments which follows.

The amendments recognize that no effective system of discovery can be designed which is not
subject to abuse, resulting in delay, expense and the burden on judges of disposing of dilatory
motions, petitions and objections without real merit.

The amendments have not ignored the recent criticisms directed to the federal discovery proce-
dures, particularly the capacity for abusive discovery with its escalation of costs and delay of adjudi-
cation. Nor have they ignored the recent proposals of the American Bar Association’s Special Com-
mittee of the Section of Litigation. These proposals, even if ultimately adopted by the United States
Supreme Court, would not appear to be of sufficient significance, in view of the differences between
state and federal practice, to delay the promulgation of these amendments. If any of the proposals of
the American Bar Association should ultimately be adopted as amendments to the Federal Rules and
found appropriate to Pennsylvania practice, further anendments to these Rules can easily be made.

Most of these problems can be avoided by self discipline of the bar and by more effective judicial
administration. Sanctions are available for disobedience of an order compelling compliance with the
Rules. Although there is an understandable reluctance on the part of bench and bar to request or to
impose sanctions, particularly sanctions against counsel, it may be necessary to do so from time to
time to make the system work. Also, assignment to an individua judge who would regulate the entire
course of the discovery proceedings, especialy in large and complex cases, could help prevent dila-
tory, burdensome or oppressive conduct. It will also serve to reduce the possibility of inconsistent rul-
ings by different judges during the course of discovery. Frequent pre-trial conferences in complex
cases should help.

The final text of the amendments profited from the many valuable criticisms and suggestions which
followed the circulation of Recommendation No. 44. All suggestions received from the bench and bar
were reviewed by the Civil Procedural Rules Committee and many of them were incorporated in the
amendments.

Before proceeding to a detailed analysis of the amendments, a brief outline of some of the major
changes may be helpful.

First, the scope of discovery is broadened to conform closely to the Federal Rules. The scope of
discovery under our 1950 Rules was limited to *‘any matter, not privileged, which is relevant to the
subject matter involved in the action and will substantially aid in the preparation of the pleadings or
the preparation or trial of the case.”’

Under the Federal Rules, discovery may be obtained as to ““‘any matter, not privileged, relevant to
the subject matter’” and it “‘is not ground for objection that the information sought’’ is not itself rel-
evant if it ““appears reasonably calculated to lead to the discovery of admissible evidence.”

The amendments do not include the recent proposal of the American Bar Association’s Section of
Litigation for an amendment to Fed. R. Civ.P. 26(b) to restrict discovery to matters “relevant to the
issues”’ rather than “‘relevant to the subject matter.”” It has been suggested that the proposal for
amendment would prevent fishing expeditions. Adequate machinery already exists under both the
Federal and our Rules to prevent such abuse. Further, the ABA proposal runs the risk of increasing
preliminary disputes over the propriety of discovery, since the “issues’ may not be subject to accu-
rate definition until after discovery is complete.

Second, Rule 4011(d), which has prohibited discovery of the existence or location of reports,
memoranda, statements, information or other things made or secured in anticipation of litigation or in
preparation for trial, has been rescinded.

Tria preparation material, including statements of witnesses whether taken by a lawyer or investi-
gator, will now be fully discoverable, except that the mental impressions of a party’s attorney or his
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231 Rule 4001 GENERAL

conclusions, opinions, memoranda, notes or summaries, legal research or legal theories are protected
from discovery. The representatives of a party other than the party’s attorney are protected from dis-
closure of mental impressions, conclusions or opinions respecting the value or merit of a claim or
defense or respecting strategy or tactics.

A witness will now be entitled, merely upon request, to receive a copy of his own statement from
the party in possession of it, and a party will now be entitled to a copy of his own statement plus
copies of al statements of all witnesses in the possession of an adverse party.

Third, Rules 4011(f) which has regulated discovery of expert testimony has also been rescinded. In
its place, Rule 4003.5 provides for discovery from expert witnesses and limits the use at trial of expert
witnesses whose identity has been withheld or of testimony which is inconsistent with the disclosures
in the discovery proceedings.

Fourth, present Rule 4009 governing the production of documents and things and inspection of
property is revised to conform to Fed. R.Civ.P. 34. A written request for production or inspection will
now suffice; a court order is no longer required to initiate a production or inspection.

Fifth, the burden of ascertaining the proper officers, agents or employees of large organizations to
be deposed is substantially reduced. If the party seeking discovery discloses with reasonable particu-
larity the matter on which he seeks to depose the witnesses, the organization is required to designate
the officers, directors, agents or others who will testify as to those matters.

Sixth, the burden of answering interrogatories requesting information to be derived or ascertained
from the records of the answering party may be met by specifying the records which contain the
information and offering the inquiring party reasonable opportunity to inspect and copy the same, if
the burden of deriving the information from the records would be substantially the same for both par-
ties. This enlarges the Federal Rule by making it applicable to al records; the Federal Rule applies
only to “‘business’’ records.

Seventh, the federal provisions for sequence and timing of discovery, not now dealt with in our
prior Rules, are included in the amended Rules.

Eighth, the scope of requests for admissions and interrogatories to parties is enlarged. They are no
longer objectionable if they require an answer which involves an opinion or contention that relates to
afact or the application of law to fact. This follows the Federal Rule. The effect of failure to admit
is clarified and pre-trial procedures for determining the extent of an admission are provided.

Ninth, the use at trial of an oral deposition of a medical witness, other than a party, is broadened
to permit its use whether or not the witness is available to testify. The prior practice permitted this
only as to videotape depositions.

Tenth, the time periods prescribed by the prior Rule for the doing of any act are revised to conform
to those prescribed by the Federal Rules.

Finally, the Rules are expressly made applicable to eminent domain proceedings. They are also
applicable in divorce and in support and custody proceedings to the extent provided by the rules gov-
erning those proceedings.

The details of the amendments follow.
[Detailed notes follow their respective Rules.]

Rule 4001. Scope. Definitions.

(@ The rules of this chapter apply to any civil action or proceeding brought
in or appealed to any court which is subject to these rules including any action
pursuant to the Eminent Domain Code of 1964 or the Municipal Claims Act of
1923.
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DEPOSITIONS AND DISCOVERY 231 Rule 4001

Official Note: Rule 1701(b)(4) of the Pennsylvania Rules of Appellate Procedure permits a
lower court to authorize the taking of depositions or the preservation of testimony in the interest
of justice after an appeal is taken. The procedure under these rules is applicable to such depo-
sitions.

See Rule 1930.5 governing discovery in domestic relations matters and specifying when leave
of court is and is not required. See aso Rules 1910.9 and 1915.5(c) governing discovery in
actions for support and custody, respectively.

(b) As used in this chapter, unless the context clearly indicates otherwise,

‘“court’”” means the court in which the action is pending;

“deposition’’ includes a deposition upon written

“tria’’ includes a hearing before arbitrators or viewers.

Official Note: These rules apply to an action pending in the court of common pleas and
referred to compulsory arbitration under Section 7361 of the Judicial Code, 42 Pa.C.S. § 7361.

(c) Subject to the provisions of this chapter, any party may take the testimony
of any person, including a party, by deposition upon oral examination or written
interrogatories for the purpose of discovery, or for preparation of pleadings, or for
preparation or trial of a case, or for use at a hearing upon petition, motion or rule,
or for any combination of the foregoing purposes.

Official Note:  See Rule 4003.8 governing pre-complaint discovery.

(d) Subject to the provisions of this chapter, any party may obtain discovery
by one or more of the following methods: depositions upon oral examination
(Rule 4007.1) or written interrogatories (Rule 4004); written interrogatories to a
party (Rule 4005); production of documents and things and entry for inspection
and other purposes (Rule 4009); physical and mental examinations (Rule 4010);
and requests for admission (Rule 4014).

Official Note: Under subdivision (d), for example, a party may discover documents and
things in the possession of a person not a party by means of a subpoena duces tecum issued in
connection with a deposition upon oral examination under Rule 4007.1, a subpoena for the pro-
duction of documents and things under Rule 4009.21 et seq., and an independent action.

Explanatory Note

The amendments to Rule 4001 are designed to achieve three principal purposes. First, to designate
specifically the actions and proceedings subject to the Rules. Second, to designate the purposes of a
deposition and of discovery. Third, to provide at the outset as does amended Fed. R.Civ.P. 26(a), a
catalogue of the armory of discovery procedures available. (Rule 4001(d))

Before the amendment, Rule 4001(a) stated a scope which included *“any civil action or proceed-
ing at law or in equity brought in or appealed to any court which is subject to these rules.”” Taken
literally, these words embrace every conceivable form of action. They are unchanged by these amend-
ments. However, the application of the Rules to eminent domain and to divorce, custody and support
proceedings was not uniform. The amendments clarify the application of the Rules to those proceed-
ings.

Viewers proceedings to assess damages in eminent domain actions were historically brought in the
Courts of Quarter Sessions, which were courts not originally subject to the Rules of Civil Procedure.
Even after the enactment of the Eminent Domain Code of 1963, vesting jurisdiction over eminent
domain proceedings in the unified Common Pleas Court, Sec. 703(2) of the Eminent Domain Code
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231 Rule 4001 GENERAL

provided only for limited discovery of experts valuation reports on appeal to the Common Pleas,
provided they had not already testified before the viewers. The Code made no provision whatsoever
for discovery for use in the initial proceedings before viewers. The viewers proceedings were the
discovery proceedings. This often left litigants at a disadvantage before the viewers, in some cases
leading to needless appeals.

The amendment to Rule 4001(a) makes clear that the entire chapter of deposition and discovery
proceedings applies at all stages of an eminent domain action.

“Tria"" is defined in Rule 4001(b) specifically to include proceedings before *‘viewers’ and aso
“arbitrators.”’

Control of the deposition and discovery procedure at the viewers and arbitrators' stage will remain
in the court. The viewers and arbitrators are not empowered to grant protective orders, impose sanc-
tions or to take other action authorized by the Rules. The court in its order appointing viewers might
consider establishing a cut-off date for completion of discovery so that the viewers' hearings will not
be unduly delayed. Or the viewers could set a cut-off date for hearing to afford opportunity for dis-
covery.

In the Orphans' Court Division, Supreme Court Orphans' Court Rule 3.6 provides that the local
Orphans' Courts by general rule or special order may prescribe the practice relating to depositions,
discovery, production of documents, and perpetuation of testimony. To the extent not provided by
general rule or specia order, the Orphans Court Rule provides that the practice relating to such mat-
ters shall conform to the practice in the trial or civil division of the local Court of Common Pleas. As
a result, some courts have adopted local rules which require leave of court in al Orphans Court
Division cases. Others limit discovery in varying degrees. Others have adopted no local rules, thereby
incorporating these Rules in toto. Under a unified court system and statewide practice, this lack of
uniformity is undesirable. However, the Orphans' Court Rules are independent and cannot be regu-
lated by the Civil Procedural Rules.

Where leave of court is required, application for leave is required in each individual proceeding. A
local rule authorizing discovery in all cases without an individua application and a hearing would be
inconsistent with the Rule. Further, it would be inconsistent with statewide practice and would permit
non-uniformity of practice in the important area of discovery and depositions.

Leave of court is further discussed in Rule 4007.2.

The Committee considered but rejected the radical suggestion that all depositions and discovery,
except depositions of aged, infirm, or going witnesses, should require leave of court. While this sug-
gestion would undoubtedly limit the possibility of abusive discovery, it would add enormously to the
burden on court and counsel. Multiple petitions, answers, briefs and hearings would be required in
practically every case. This is unjustifiable. The courts, through protective orders and sanctions,
should be able to control abuse of the discovery process. The limited use of leave of court in specific
actions strikes a more equitable balance.

Sub-divisions (c) and (d), which state the permissible purposes of depositions and discovery, and
list the procedural devices available, effect no change. They consolidate stylistically the existing prac-
tice.

Explanatory Note—1999

Rule of Civil Procedure 4001(a) was amended in 1997 to eliminate reference to discovery in the
domestic relations actions of support, custody of minor children and divorce or annulment of mar-
riage. Discovery in those actions is governed by Rule 1930.5.
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DEPOSITIONS AND DISCOVERY 231 Rule 4002

Source

The provisions of this Rule 4001 amended November 20, 1978, effective April 16, 1979, 8 PaB.
3551; amended June 27, 1980, effective July 1, 1980, 10 PaB. 2957; amended December 27, 1995,
effective January 1, 1996, 26 Pa.B. 227, amended May 5, 1997, effective July 1, 1997, 27 Pa.B. 2732;
amended March 19, 1999, effective July 1, 1999, 29 Pa.B. 1715; amended December 1, 1999, effec-
tive January 1, 2000, 29 Pa.B. 6327; amended December 16, 2003, effective July 1, 2004, 34 Pa.B.
9; amended September 20, 2007, effective November 1, 2007, 37 PaB. 5374. Immediately preceding
text appears at seria pages (302589) to (302590) and (262135) to (262136).

Rule 4002. Agreement Regarding Discovery or Deposition Procedure.

The parties may by agreement (1) provide that depositions may be taken before
any person, at any time or place, upon any notice, and in any manner, and when
so taken may be used like other depositions, and (2) modify the procedures pro-
vided by these rules for methods of discovery.

Official Note: See Rule 201 for advisability of writing.

Explanatory Note
The amendments of this Rule make two changes in present practice.

First, they enlarge the rights of the parties by permitting them to agree to modify the procedures
for discovery as well as for the taking of depositions. This will be broader than Fed. R. Civ.P. 29 as
amended in 1970. The Federal Rule requires court approval of any agreement to extend the time for
responses in three instances during the discovery stage. The amendments to Rule 4002 do not incor-
porate this limitation. The need for leave of court to extend time may act as a spur to prompt
responses but it must be balanced against the need for conservation of judicial manpower of already
overburdened courts. Busy judges normally approve stipulations of counsel with respect to extra-
judicial matters at the early stages of litigation. Little will be gained as a practical matter by requiring
leave, and the need for hearing could actually accentuate delay. If one party agrees to give his oppo-
nent extra time to answer, why should the judge intervene and refuse?

Second, the phrase “stipulate in writing'’’ in the prior Rule is changed to read ‘‘by agreement.’”’
This will validate the common practice during the taking of oral depositions of dictating various
stipulations to the reporter for inclusion in the transcript. Technically such a stipulation is not an
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DEPOSITIONS AND DISCOVERY 231 Rule 4002.1

‘“agreement in writing’’ within the meaning of the Business of the Court Rule 201 and is not an
agreement “‘at bar’’ since no judge is present and the deposition is not taken in a courtroom.

Counsel will be well advised to confirm such agreements in writing to avoid misunderstandings.

Source

The provisions of this Rule 4002 amended November 20, 1978, effective April 16, 1979, 8 PaB.
3551. Immediately preceding text appears at seria page (16015).

Rule 4002.1. Filing Discovery Material.

Discovery material shall not be filed unless relevant to a motion or other pre-
trial proceeding, ordered by the court or required by statute.

Source

The provisions of this Rule 4002.1 adopted November 7, 1988, effective January 1, 1989, 18 Pa.B.
5338.

Rule 4003. Right to Take Depositions. Notice.
[Rescinded].

Official Note: The subject matter of former Rule 4003 has been transferred to Rules
4001(c), 4007.1 and 4007.2.

Source

The provisions of this Rule 4003 rescinded November 20, 1978, effective April 16, 1979, 8 Pa.B.
3551. Immediately preceding text appears at serial page (16015).

Rule 4003.1. Scope of Discovery Generally. Opinions and Contentions.

(@) Subject to the provisions of Rules 4003.2 to 4003.5 inclusive and Rule
4011, a party may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates to
the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existence, description, nature, content, custody,
condition and location of any books, documents, or other tangible things and the
identity and location of persons having knowledge of any discoverable matter.

(b) Itisnot ground for objection that the information sought will be inadmis-
sible at the tria if the information sought appears reasonably calculated to lead
to the discovery of admissible evidence.

() Except as otherwise provided by these rules, it is not ground for objection
that the information sought involves an opinion or contention that relates to a fact
or the application of law to fact.
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231 Rule 4003.2 GENERAL

Explanatory Note

Prior Rule 4003 has been deleted. It had embodied a number of disparate subjects, including the
deposition of aged, infirm and going witnesses, the deposition of witnesses more than 100 miles from
the courthouse, depositions for use at a hearing on a petition, motion or rule, and notice of deposi-
tions on oral examination. These subjects have been functionally rearranged and transposed to other
Rules.

Depositions of aged, going and infirm witnesses and witnesses more than 100 miles from the
courthouse are now regulated by Rule 4007.2(b). The use of depositions at a hearing on petition,
motion or rule is authorized by Rule 4001(c). Notice of depositions on oral examination is now regu-
lated by Rule 4007.1.

Under the prior practice, an argument might have been made that there was no sanction available
against a party who refused to appear for a deposition for use in connection with a petition, motion
or rule. The amendments preclude any such argument, since there is now a unified notice system for
all ora depositions for all purposes. See Rules 4001(c), 4007.1 and 4019(a)(1).

To use the place vacated by Rule 4003, new Rules 4003.1 through 4003.5 have been added. They
deal with the scope of discovery. Rule 4003.1 delineates generally the scope of discovery. It is taken
amost verbatim from Fed.R.Civ.P. 26(b).

Rules 4003.2 through 4003.5 deal with specific aspects of the scope of discovery, such as discov-
ery of insurance, discovery of trial preparation material generally, discovery of statements of parties
or witnesses, and discovery of facts known and opinions held by experts. They are based closely on
Fed. R.Civ.P. 26(b)(2), (3) and (4). Separate comment on each new Rule follows.

Rule 4003.1 incorporates the broad Federal discovery rule and replaces former Rule 4007(a), which
had provided a more limited scope of discovery. Rule 4007(a) limited discovery to any matter not
privileged which is relevant to the subject matter involved in the action and “will substantially aid in
the preparation of the pleadings or the preparation or trial of the case’”” Fed. R.Civ.P. 26(b)(1), from
which Rule 4003.1 is taken almost verbatim, permits discovery of al relevant matter not privileged,
whether it relates to a claim or defense. It is not restricted to preparation of pleadings or the tria of
the case. It is not ground for objection that the information sought will be inadmissible at the trial if
the information sought appears reasonably calculated to lead to discovery of admissible evidence.

Further widening of the scope of discovery follows from the deletion of former Rules 4011(d) and
4011(f), which restricted discovery of material prepared for trial or in anticipation of litigation and
discovery of expert opinions. The effect of these omissions is discussed in the comments to Rules
4003.3, 4003.4 and 4003.5.

Source

The provisions of this Rule 4003.1 adopted November 20, 1978, effective April 16, 1979, 8 Pa.B.
3551; amended December 14, 1989, effective January 1, 1990, 20 PaB. 11. Immediately preceding
text appears at serial pages (134396) to (134397).

Rule 4003.2. Scope of Discovery. Insurance.

A party may obtain discovery of the existence and terms of any insurance
agreement under which any person carrying on an insurance business may be
liable to satisfy part or al of a judgment which may be entered in the action or
to indemnify or reimburse for payments made to satisfy the judgment. Informa-
tion concerning the insurance agreement is not by reason of such disclosure
admissible in evidence at trial. For the purposes of this paragraph, an application
for insurance shall not be treated as part of an insurance agreement.
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DEPOSITIONS AND DISCOVERY 231 Rule 4003.3

Explanatory Note

Proposed Rule 4003.2 is taken amost verbatim from Fed. R.Civ.P. 26(b)(2). It codifies the deci-
sion of the Pennsylvania Supreme Court in Szarmack v. Welch, 456 Pa. 293, 318 A.2d 707 (1974),
permitting discovery of insurance. It makes no change in present practice.

Source

The provisions of this Rule 4003.2 adopted November 20, 1978, effective April 16, 1979, 8 Pa.B.
3551

Rule 4003.3. Scope of Discovery. Trial Preparation Material Generally.

Subject to the provisions of Rules 4003.4 and 4003.5, a party may obtain dis-
covery of any matter discoverable under Rule 4003.1 even though prepared in
anticipation of litigation or trial by or for another party or by or for that other
party’s representative, including his or her attorney, consultant, surety, indemni-
tor, insurer or agent. The discovery shall not include disclosure of the mental
impressions of a party’s attorney or his or her conclusions, opinions, memoranda,
notes or summaries, legal research or legal theories. With respect to the represen-
tative of a party other than the party’s attorney, discovery shall not include dis-
closure of his or her mental impressions, conclusions or opinions respecting the
value or merit of a claim or defense or respecting strategy or tactics.

Explanatory Note

The amended Rule radically changes the prior practice as to discovery of documents, reports and
tangible things prepared in anticipation of litigation or for trial by or for another party or by or for
that party’s representative, including his attorney, consultant, surety, indemnitor, insurer or agent.

Former Rule 4011(d) expressly prohibited such discovery. The amended Rule permits it, subject to
the limitation that discovery of the work product of an attorney may not include disclosure of the
mental impressions, conclusions, opinions, memoranda, notes, legal research or legal theories of an
attorney. As to any other representative of a party, it protects the representative's disclosure of his
mental impressions, conclusions or opinions respecting the value or merit of a claim or defense or
respecting strategy or tactics. Memoranda or notes made by the representative are not protected.

The essential purpose of the Rule is to keep the files of counsel free from examination by the
opponent, insofar as they do not include written statements of witnesses, documents or property which
belong to the client or third parties, or other matter which is not encompassed in the broad category
of the “work product’’ of the lawyer. Documents, otherwise subject to discovery, cannot be immu-
nized by depositing them in the lawyer’s file. The Rule is carefully drawn and means exactly what it
says. It immunizes the lawyer’s mental impressions, conclusions, opinions, memoranda, notes, sum-
maries, legal research and legal theories, nothing more.

There are, however, situations under the Rule where the legal opinion of an attorney becomes a
relevant issue in an action; for example, an action for malicious prosecution or abuse of process where
the defense is based on a good faith reliance on a legal opinion of counsel. The opinion becomes a
relevant piece of evidence for the defendant, upon which defendant will rely. The opinion, even
though it may have been sought in anticipation of possible future litigation, is not protected against
discovery. A defendant may not base his defense upon an opinion of counsel and at the same time
claim that it is immune from pre-trial disclosure to the plaintiff.

As to representatives of a party, and sometimes an attorney, there may be situations where his con-
clusions or opinion as to the value or merit of a claim, not discoverable in the origina litigation,
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231 Rule 4003.4 GENERAL

should be discoverable in subsequent litigation. For example, suit is brought against an insurance car-
rier for unreasonable refusal to settle, resulting in a judgment against the insured in an amount in
excess of the insurance coverage. Here discovery and inspection should be permitted in camera where
required to weed out protected material.

In two respects the amended Rule differs materially from Fed. R.Civ.P. 26(b)(3). First, the Federal
Rule permits discovery only when the party seeking discovery shows substantial need of the materi-
as in the preparation of his case and is unable, without undue hardship, to obtain a substantial
equivalent of the materials by other means. Under the general provisions of Rule 4003.3, such a
showing of substantial need and undue hardship will not be reguired. Note, however, that under Rule
4003.5(3)(3), governing discovery of opinions of an expert who is not expected to be called as a wit-
ness at trial, a showing of exceptional circumstances under which it is impracticable to obtain facts
or opinions on the subject matter by other means is required.

The federal draftsmen have justified the special showing of need on the ground that
“each side’s informal evaluation of its case should be protected, that each side should be encouraged
to prepare independently, and that one side should not automatically have the benefit of the detailed
preparatory work of the other side.”” The Committee, after long and careful deliberation, rejected this
view which would impose more court time on lawyers and additional burdens on judges in the motion
court. At the same time it also rejected a proposal to go to the opposite extreme and direct the man-
datory exchange of all pretrial material, statements, medical reports and experts reports under pen-
dty of sanctions.

Second, the work product protection of the Rule distinguishes between that afforded the attorney
and that afforded the party’s representative. They are on an equal footing under the Federal Rules.
The Committee viewed the work product privilege enunciated by the United States Supreme Court in
Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 L.Ed. 451 (1947), as stating a specia rule appli-
cable to lawyers which need not necessarily be the same as that applied to other representatives, par-
ticularly insurance investigators. Under the Rule, a lawyer’s notes or memoranda of an oral interview
of a witness, who signs no written statement, are protected but the same notes or memoranda made
by an insurance investigator will not be protected. A signed statement of the witness is, of course,
adways discoverable, no matter who took it or where it is filed.

Source

The provisions of this Rule 4003.3 adopted November 20, 1978, effective April 16, 1979, 8 Pa.B.
3551; amended April 12, 1999, effective July 1, 1999, 29 PaB. 2281. Immediately preceding text
appears at seria pages (209475) to (209476).

Rule 4003.4. Scope of Discovery. Trial Preparation Material. Statements.

Upon written request, a party is entitled to immediate receipt of a photostatic
copy or like reproduction of a statement concerning the action or its subject mat-
ter previously made by that party, any other party or a witness. Upon written
request, a person not a party is entitled to immediate receipt of a photostatic copy
or like reproduction of a statement concerning the action or its subject matter
previously made by that person. If the statement is not so provided, the party or
person may move for a court order. For purposes of this rule, a statement previ-
ously made is

(1) a written statement signed or otherwise adopted or approved by the
person making it, or
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(2) astenographic, mechanical, electrical or other recording, or a transcrip-
tion thereof, which is a substantialy verbatim recital of an oral statement by
the person making it and contemporaneously recorded.

Explanatory Note

Rule 4003.4 resolves a problem not covered in the prior practice, and which has troubled the
courts. It provides that any party may, upon request, obtain from his opponent a copy of the party’s
own statement or the statement of any witness in the possession of the opponent. Further, any witness
may obtain a copy of his own statement upon request. If refused, the party or witness may move for
a court order for compliance.

The Rule differs markedly in scope from Fed. R.Civ.P. 26(b)(3). The Federal Rule permits a party
to obtain only his own statement; the production of statements of witnesses obtained by an adverse
party in anticipation of litigation or preparation for trial requires a showing of substantial need in the
preparation of the inquiring party’s case and that he is unable without undue hardship to obtain a sub-
stantial equivalent of the materials by other means.

There are no restrictions on the timing of the request. Under prior practice, some lower courts ruled
that the statement of a party given to his opponent could be withheld until after the party had testi-
fied. Others held that the party could demand a copy of his statement before he testified. Some held
that no witness could have a copy of his own statement because this would prevent a test of his
veracity.

The amended Rule does not deal with the substantive problem of admissibility in evidence or use
of the statements. Their admissibility is governed by the rules of evidence.

Two statutes are relevant. Section 7101 of the Judicial Code, 42 Pa.C.S. § 7101, prohibits the use
of statements obtained from an injured person within fifteen days of admission to a hospital or sani-
tarium, unless he acknowledges before an independent notary public his willingness to give the state-
ment.

Likewise, the Peer Review Protection Act of 1974, 63 P. S. § 425.1 et seq., imposes restrictions on
discovery and use of the proceedings and records of health care peer review organizations for the pur-
pose of evaluating the quality of health care.

The Rule covers all forms of statements, including signed statements, recordings and transcriptions.

Source

The provisions of this Rule 4003.4 adopted November 20, 1978, effective April 16, 1979, 8 Pa.B.
3551, amended December 14, 1979, effective January 5, 1980, 10 Pa.B. 34; amended December 27,
1995, effective January 1, 1996, 26 PaB. 227. Immediately preceding text appears at serial pages
(134399) to (134400).

Rule 4003.5. Discovery of Expert Testimony. Trial Preparation Material.
(@) Discovery of facts known and opinions held by an expert, otherwise dis-
coverable under the provisions of Rule 4003.1 and acquired or developed in
anticipation of litigation or for trial, may be obtained as follows:
(1) A party may through interrogatories require
(@ any other party to identify each person whom the other party
expects to call as an expert witness at trial and to state the subject matter on
which the expert is expected to testify and
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(b)  the other party to have each expert so identified state the substance

of the facts and opinions to which the expert is expected to testify and a

summary of the grounds for each opinion. The party answering the interroga-

tories may file as his or her answer a report of the expert or have the inter-
rogatories answered by the expert. The answer or separate report shall be
signed by the expert.

(2) Upon cause shown, the court may order further discovery by other
means, subject to such restrictions as to scope and such provisions concerning
fees and expenses as the court may deem appropriate.

(3) A party may not discover facts known or opinions held by an expert
who has been retained or specialy employed by another party in anticipation
of litigation or preparation for trial and who is not expected to be called as a
witness at trial, except a medical expert as provided in Rule 4010(b) or except
on order of court as to any other expert upon a showing of exceptional circum-
stances under which it is impracticable for the party seeking discovery to obtain
facts or opinions on the same subject by other means, subject to such restric-
tions as to scope and such provisions concerning fees and expenses as the court
may deem appropriate.

Official Note: For additional provisions governing the production of expert reports in medi-
cal professional liability actions, see Rule 1042.26 et seq. Nothing in Rule 1042.26 et seq. pre-
cludes the entry of a court order under this rule.

(b) An expert witness whose identity is not disclosed in compliance with
subdivision (a)(1) of this rule shall not be permitted to testify on behalf of the
defaulting party at the trial of the action. However, if the failure to disclose the
identity of the witness is the result of extenuating circumstances beyond the con-
trol of the defaulting party, the court may grant a continuance or other appropri-
ate relief.

(c) To the extent that the facts known or opinions held by an expert have
been developed in discovery proceedings under subdivision (a)(1) or (2) of this
rule, the direct testimony of the expert at the trial may not be inconsistent with or
go beyond the fair scope of his or her testimony in the discovery proceedings as
set forth in the deposition, answer to an interrogatory, separate report or supple-
ment thereto. However, the expert shall not be prevented from testifying as to
facts or opinions on matters on which the expert has not been interrogated in the
discovery proceedings.

Explanatory Note

Rule 4011(f), which had protected a deponent, whether or not a party, from giving an opinion as
an expert witness over his objection, has been rescinded. Discovery of these matters is now permitted
by Rule 4003.5, which closely parallels Fed. R.Civ.P. 26(b)(4).

The Rule distinguishes carefully between an expert expected to be called as a witness and an expert
not expected to be called.

With respect to the expert expected to be called, discovery of facts known and opinions held by
him, acquired or developed in anticipation of litigation or for trial, may be obtained as follows:

(1) First, theinquirer can by interrogatories require his opponent to disclose the identity of expert
witnesses he expects to call at trial. The opponent must not only identify such experts but also state
the subject matter on which each is expected to testify.
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If aparty, in his answer to interrogatories, states that he has not yet retained his experts, he is under
a duty to supplement his answer as provided by Rule 4007.4(1). In addition, the inquirer may obtain
a stipulation that the party will supplement his response or ask the court for an order under Rule
4007.4(3) requiring the party to file a supplemental response when such experts are retained.

(2) Inaddition, the inquirer can require each expert to be called at the trial whose identity is dis-
closed to state the substance of the facts and opinion to which he will testify, and a summary of the
grounds for his opinion. The answering party has the option of having the expert answer the inter-
rogatories himself on this issue or prepare a separate report which the answering party may attach to
his answers. The answer or separate report must be signed by the expert.

(3) If the answering party or the expert does not fully comply with the foregoing, the court under
subdivision (b) or (c) may exclude or limit the testimony of such expert if offered at the trial. Sanc-
tion Rule 4019(i) also provides an independent sanction, excluding the testimony of a witness whose
identity has not been revealed, unless the trial court determines there are extenuating circumstances
beyond the control of the defaulting party.

(4) Supplemental oral questioning of the expert may be permitted only upon cause shown, and
upon payment of such fees and expenses as the court may fix. The Rule specifically provides no fees
and expenses to the expert for the time spent in preparing answers to interrogatories or his report. He
will be entitled to fees and expenses only if the inquirer seeks further oral discovery after the answer
or report has been filed.

(5) It should be emphasized that Rule 4003.5 is not applicable to discovery and deposition proce-
dure where a defendant is himself an expert, such as a physician, architect or other professional per-
son, and the aleged improper exercise of his professional skills is involved in the action. Such a
defendant can be examined by written interrogatories under Rule 4005 or by oral deposition under
Rule 4007.1. If so examined, a defendant cannot assert that his opinion may not be discovered with-
out his consent.

(6) To prevent incomplete or “‘fudging’’ of reports which would fail to revea fully the facts and
opinions of the expert or his grounds therefor, subdivision (c) provides that an expert’s direct testi-
mony at the trial may not be inconsistent with or go beyond the fair scope of his testimony as set
forth in his deposition and answer to interrogatories, separate report or supplements thereto. However,
he may testify to anything regarding matters in which he was never questioned in the discovery pro-
ceedings. Thisis a new provision not expressly found in the Federal Rule. It isimplicit in the Federal
Rule.

Where the full scope of the expert's testimony is presented in the answer to interrogatories or the
separate report, as provided in subdivisions (a)(1) and (2), this will fix the permissible limits of his
testimony at the trial. But, if the inquirer limits his inquiry to one or more specific issues only, the
expert is free to testify at trial as to any other relevant issues not included in the discovery. Therefore,
what happens at the trial may depend upon the manner in which the expert is interrogated. The
inquirer may be well advised to conduct his discovery broadly, by paraphrasing the language of
4003.5(a), which will reguire the expert to state all his opinions and grounds, thus preventing surprise
testimony at trial concerning grounds never raised during the discovery.

All of the foregoing discussion relates to the expert expected to be called at the trial.

If the expert is not expected to be called at the trial, the situation is quite different. The special
procedures listed above will not be applicable. Under subdivision (a)(3) of the Rule, no discovery of
such a witness is permitted, except discovery of a medical expert under Rule 4010(b) infra, unless
there is an order of court. To obtain this order of court, the inquirer must prove *‘ exceptional circum-
stances'’ under which there is no practical way to find the facts or opinions by some other means.

Therefore, even if the inquirer knows the name of this expert, or knows that there is a report, he
is forbidden to seek discovery of facts known or opinions held, unless he convinces the court that he
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must have the discovery. Thisis a heavy burden, which explains the small use of this provision under
the Federal Rule. We can anticipate an equally small use in Pennsylvania.

One instance would be where an object is given by a plaintiff to an expert for the defendant for
testing and is destroyed in the testing. Then, if the defendant elects not to call that expert at the trial,
the plaintiff must get his testimony since the object is destroyed.

The Rule provides no specia procedures in this instance. It is anticipated that ordinary discovery
will suffice. If the inquirer does not know the name of the expert, he can ask for it by conventional
interrogatory or oral deposition. If he knows there is a report, he can ask for it under Rule 4009.

Ancther difference is that the court may require the inquirer to pay the expert for his fees and
expenses in the discovery. In the case of the expert who is expected to be called at the tria, there is
no such provision in subsections (8)(1) and (2).

The Rule says nothing about the rare situation when the inquirer is an indigent party and cannot
pay the expenses of the expert. Any such situation will have to be handled by the courts ad hoc, under
the general principles of litigation in forma pauperis.

This subdivision is not intended, as pointed out by the federal draftsmen, to permit discovery of
experts who may have been informally consulted by a party. Finaly, it applies only to experts
“retained or specialy employed.” A regular employe of a party who may have collected facts, pre-
pared reports and rendered opinions, and who may be qualified as an expert, is not covered by this
sub-section and has no immunity from discovery, simply because the party elects not to call him at
the trial. He is not an ““expert’’ within the meaning of the Rule; he is simply a witness, an employe
of a party.

Source

The provisions of this Rule 4003.5 adopted November 20, 1978, effective April 16, 1979, 8 Pa.B.
3551; amended April 12, 1999, effective July 1, 1999, 29 PaB. 2281; amended March 29, 2004,
effective immediately, 34 Pa.B. 1926. Immediately preceding text appears at serial pages (255393) to
(255396).

Rule 4003.6. Discovery of Treating Physician.

Information may be obtained from the treating physician of a party only upon
written consent of that party or through a method of discovery authorized by this
chapter. This rule shall not prevent an attorney from obtaining information from:

(1) the attorney’s client,
(2) an employee of the attorney’s client, or
(3) an ostensible employee of the attorney’s client.

Source
The provisions of this Rule 4003.6 adopted April 29, 1991, effective July 1, 1991, 21 Pa.B. 2337.

Rule 4003.7. Punitive damages.

A party may obtain information concerning the wealth of a defendant in aclaim
for punitive damages only upon order of court setting forth appropriate restric-
tions as to the time of the discovery, the scope of the discovery, and the dissemi-
nation of the material discovered.

Official Note: Discovery may also proceed pursuant to the agreement of the parties. See
Rule 4002.
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Source

The provisions of this Rule 4003.7 adopted August 11, 1997, effective December 1, 1997, 27 Pa.B.
4462.

Rule 4003.8. Pre-Complaint Discovery.

(@ A plaintiff may obtain pre-complaint discovery where the information
sought is material and necessary to the filing of the complaint and the discovery
will not cause unreasonable annoyance, embarrassment, oppression, burden or
expense to any person or party.

(b) Upon amotion for protective order or other objection to a plaintiff’'s pre-
complaint discovery, the court may require the plaintiff to state with particularity
how the discovery will materially advance the preparation of the complaint. In
deciding the motion or other objection, the court shall weigh the importance of
the discovery request against the burdens imposed on any person or party from
whom the discovery is sought.

Source

The provisions of this Rule 4003.8 adopted September 20, 2007, effective November 1, 2007, 37
Pa.B. 5374.

Rule 4004. Procedure on Depositions by Written Interrogatories.

(a)(1) A party taking a deposition by written interrogatories shall serve a copy
of the interrogatories upon each party or the attorney of record of each party.
Within thirty days thereafter the party so served may serve cross interrogatories
upon each party or the attorney of record of each party. Subsequent interrogato-
ries shall be similarly served within ten days.

(2) The interrogatories shall contain a notice stating the name or descrip-
tive title and address of the officer before whom the deposition is to be taken,
the time and place of taking the deposition and the name and address of each
person to be examined if known, and, if the name is not known, a general
description sufficient to identify each person to be examined or the particular
class or group to which each person belongs. A deposition upon written inter-
rogatories may be taken of a public or private corporation or a partnership or
association or governmental agency in accordance with the provisions of Rule
4007.1(e).

(b) Objections to the form of interrogatories are waived unless filed and
served upon the party propounding them within the time allowed for serving the
succeeding cross or other interrogatories or within ten days after service of the
last interrogatories. All other objections may be made at the trial except as oth-
erwise provided by Rule 4016.

(c) A copy of al interrogatories for the taking of a deposition shall be trans-
mitted to the person designated to take the deposition, who shall promptly give
notice to the witness and thereafter propound the interrogatories to the witness
and complete, certify and send the deposition by registered mail to the party tak-
ing the deposition, attaching thereto the copy of the interrogatories.

(d) When the deposition is received by the party taking the deposition, the
party shall promptly give notice thereof to al other parties.

(e) After the service of interrogatories and prior to the taking of the testimony
of the deponent, the court in which the action is pending, on motion promptly
made by a party or a deponent, may make an order in accordance with Rule 4012,
or an order that the deposition shall not be taken before the officer designated in
the notice, or that it not be taken except upon oral examination.
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Explanatory Note

The amendments make two major changes in the prior practice. First, in subdivision (a) the time
period for filing cross-interrogatories is extended from ten days to thirty days and the time period for
filing redirect interrogatories is extended from five days to ten days. These time periods follow the
Federal Rules. In subdivision (b) the time period for filing objections to the form of interrogatories is
extended from five days to ten days.

Second, subdivision (a) is further amended by adding a new subparagraph (2) providing for a
notice identifying the officer, the time and place, and the name and address of each witness. If a name
isunknown, it is sufficient to identify the witness or the particular class or group to which he belongs.
This was previously permitted only as to notice of ora depositions under Rule 4007(c) and written
interrogatories to a party under Rule 4005(a). It was not permitted as to written interrogatories to a
witness under Rule 4004.

This new subparagraph (2) aso incorporates by reference the provisions of new Rule 4007.1(e).
This follows Fed. R.Civ.P. 30(b)(6) and 31(a) and permits a party to name a corporation, partnership,
association, or governmental agency as the deponent and to designate the matter on which the oppo-
nent requests examination. The organization is then required to name one or more of its officers,
directors, or managing agents, or other person who consents to appear as the person to be examined.
If a person who has knowledge of the facts is not an officer, director or managing agent but is an
employe and he refuses his consent, discovery may be used to ascertain his identity and he may
thereafter be subpoenaed to appear.

As stated by the draftsmen of the amendments to the Federal Rules, these provisions reduce the
difficulties previously encountered in determining, prior to the submission of written interrogatories
or the taking of a deposition, the identity of the proper person to testify. The provision will avoid the
necessity of deposing large numbers of officers, directors, agents or others, only to find in turn that
they have no knowledge, or incomplete knowledge, of the information sought.

Present subdivisions (c), (d) and (€) of this Rule remain unchanged.

Source

The provisions of this Rule 4004 amended November 20, 1978, effective April 16, 1979, 8 Pa.B.
3551; amended November 7, 1988, effective January 1, 1989, 18 Pa.B. 5338; amended April 12, 1999,
effective July 1, 1999, 29 Pa.B. 2281. Immediately preceding text appears at serial pages (234015)
and (209481) to (209482).

Rule 4005. Written Interrogatories to a Party.

(@) Subject to the limitations provided by Rule 4011, any party may serve
upon any other party written interrogatories to be answered by the party served
or, if the party served is a public or private corporation or similar entity or a part-
nership or association, by any officer or agent, who shall furnish such informa
tion as is available to the party. Interrogatories may be served upon any party at
the time of service of the original process or at any time thereafter. Interrogato-
ries which are to be served prior to service of the complaint shall be limited to
the purpose of preparing a complaint and shall contain a brief statement of the
nature of the cause of action. Interrogatories shall be prepared in such fashion that
sufficient space is provided immediately after each interrogatory or subsection
thereof for insertion of the answer or objection.

Official Note: Rule 440 requires the party serving interrogatories upon any other party to
serve a copy upon every party to the action.

See Rule 4003.8 governing pre-complaint discovery.
(b) Rescinded.
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Official Note: The subject matter governed by former Rule 4005(b) has been transferred to
Rule 4006(a).

(c) Interrogatories may relate to any matters which can be inquired into under
Rules 4003.1 through 4003.5 inclusive and the answers may be used to the same
extent as provided in Rule 4020 for the use of the deposition of a party. Inter-
rogatories may be served after a deposition has been taken, and a deposition may
be taken after interrogatories have been answered, but the court, on motion of the
party interrogated, may make such protective order as justice requires. The num-
ber of interrogatories or of sets of interrogatories to be served may be limited as
justice requires to protect the party from unreasonable annoyance, embarrass-
ment, oppression, burden or expense.

Explanatory Note

The amendments to Rule 4005 make a number of stylistic changes, and three important changes of
substance.

First, the word **adverse”’ has been deleted to permit interrogatories to be addressed to any other
party to the action, whether or not adverse to the inquiring party. This is the same change which was
made in Fed. R. Civ.P. 33 in 1970. The amendment clarifies the right to file interrogatories to addi-
tional defendants or co-defendants. Some lower court decisions held that additional defendants were
not adverse parties and that interrogatories must be addressed to them as witnesses. Similarly, an
additional defendant could not be compelled to respond to requests for admission under Rule 4014
since that likewise was restricted to adverse parties.

In a marked departure from the prior practice, amended Rules 4005 and 4006 require that the
interrogatories and the answers thereto be contained in one document, with the answer immediately
following the interrogatory to which it is responsive. Rule 4005 reqguires the inquiring party to leave
sufficient space after each interrogatory for insertion of the answer. The original and two copies are
served upon the answering party. The original is not filed until the answers have been inserted and
the document signed and verified as provided by Rule 4006. It is recognized that in some cases it will
be difficult to estimate the amount of space required for an answer. Rule 4006 provides that the
answering party may continue his answer to an individual interrogatory on a supplemental sheet,
identifying the number of the interrogatory to which it is responsive. Of course, the answering party
may desire, as a matter of style, to retype the page rather than attach a supplemental sheet.

The time restriction in the former Rule, requiring leave of court if the interrogatories are to be
served within 20 days of the commencement of the action, has been eliminated. Interrogatories may
be filed with the complaint or writ or at any time thereafter.

Finally, the last sentence of subdivision (c), which does not appear in Fed. R. Civ.P. 33(b), permits
the court to order a limitation upon the number of interrogatories or sets of interrogatories as justice
requires to protect a party from unreasonable annoyance, expense, embarrassment or oppression. It is
adapted from prior Rule 4005(c). Suggestions that the Rule specifically fix the number of interroga-
tories which can be submitted without leave of court was considered and rejected in favor of a more
flexible limitation.

Source

The provisions of this Rule 4005 amended November 20, 1978, effective April 16, 1979, 8 PaB.
3551; amended June 16, 1994, effective September 1, 1994, 24 PaB. 3217; amended September 20,
2007, effective November 1, 2007, 37 Pa.B. 5374. Immediately preceding text appears at serial pages
(255398) to (255399).
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Rule 4006. Answersto Written Interrogatories by a Party.

(@(1) Answersto interrogatories shall be in writing and verified. The answers
shall be inserted in the spaces provided in the interrogatories. If there is insuffi-
cient space to answer an interrogatory, the remainder of the answer shall follow
on a supplemental sheet.

(2) Each interrogatory shall be answered fully and completely unless
objected to, in which event the reasons for the objection shall be stated in lieu
of an answer. The answers shall be signed by the person making them, and the
objections shall be signed by the attorney making them. The statement of an
objection shall not excuse the answering party from answering all remaining
interrogatories to which no objection is stated. The answering party shall serve
a copy of the answers, and objections if any, within thirty days after the ser-
vice of the interrogatories. The party submitting the interrogatories may move
the court to dismiss an objection and direct that the interrogatory be answered.

Official Note:  Rule 440 requires the answering party to serve a copy of the answers upon
every party to the action.

(3) [Rescinded].
Official Note:  See Rule 4003.1 for the genera scope of discovery.

(b) Where the answer to an interrogatory may be derived or ascertained from
the records of the party upon whom the interrogatory has been served or from an
examination, audit or inspection of that party’s records, or from a compilation,
abstract or summary based thereon, and the burden of deriving or ascertaining the
answer would be substantially the same for the party serving the interrogatory as
for the party served, a sufficient answer to such an interrogatory shall be to
specify the records from which the answer may be derived or ascertained and to
afford the party serving the interrogatory reasonable opportunity to examine,
audit or inspect those records and to obtain copies, compilations, abstracts or
summaries.

Explanatory Note

The prior Rule has been completely rewritten to incorporate substantial parts of Fed. R. Civ.P. 33
and to conform to Rule 4005.

(1) Therestriction in the prior Rule to “‘adverse’’ parties is deleted.

(2) The answering party will respond to each interrogatory in the space provided. If the space is
inadequate, he may retype the interrogatories or he may use a supplemental sheet for the remainder
of his response.

(3) The amendment requires the answering person to sign the answer and the attorney to sign any
objections. This follows Fed. R. Civ.P. 33. Present practice provides only for signing the answer.

(4) An interrogatory which is otherwise proper is not objectionable because the answer will
require an opinion or the application of law to fact. This conforms to Fed. R. Civ.P. 33(b) and the
rescission of former Rule 4011(f).
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(5) Subdivision (b) copies Fed. R. Civ.P. 33(c) by providing that, where the requested informa-
tion may be derived or ascertained from a party’s records, he has an option to produce the records for
inspection by the inquiring party rather than detailing the information in his answer.

The amendment, however, goes beyond Fed. R. Civ.P. 33(c) by making the option applicable to all
records. The Federal Rule restricts the option to ““business’’ records. This expansion of the option to
all records is not intended to give an answering party carte blanche to foist upon the inquiring party
ajumble of personal records. The option can be used only where the burden would be substantially
the same for both parties and never where it will be an undue burden on the inquiring party. The
amendment also goes beyond the Federal Rule in requiring the inquiring party who has made compi-
lations, abstracts or summaries from the records to furnish a copy to the party who has produced the
records. This will help facilitate agreements as to their accuracy for use at trial and prevent surprise.

(6) The time periods for answer are extended to 30 days after service of the interrogatories to
conform to the time period of the Federal Rule.

(7) Under the amendment, as under the Federal Rule, the statement of an objection will not
excuse the answering party from answering all remaining interrogatories to which no objection is
stated.

Source

The provisions of this Rule 4006 amended October 16, 1981, effective October 16, 1981, 11 Pa.B.
3687; amended November 7, 1988, effective January 1, 1989, 18 Pa.B. 5338; amended December 14,
1989, effective January 1, 1990, 20 Pa.B. 11; amended April 7, 1997, effective July 1, 1997, 27 Pa.B.
1921. Immediately preceding text appears at serial pages (209483) to (209485).

Rule 4007. Discovery. Depositions. Scope of Examination. Notice.
[Rescinded].

Official Note: The subject matter of former Rule 4007 has been transferred to Rules
4001(c), 4003.1, 4007.1 and 4007.2.

Source

The provisions of this Rule 4007 rescinded November 20, 1978, effective April 16, 1979, 8 Pa.B.
3551. Immediately preceding text appears at serial page (16017) and (16018).

Rule 4007.1. Procedure in Deposition by Oral Examination.

(@ A party desiring to take the deposition of any person upon oral examina
tion shall give reasonable notice in writing to every other party to the action,
except that no notice need be given a defendant who was served by publication
and has not appeared in the action. A party noticed to be deposed shall be
required to appear without subpoena.

(b) The notice shall conform with the requirements of subdivision (c) of this
rule and of Rule 4007.2(b) and (c) where appropriate and shall state the time and
place of taking the deposition and the name and address of each person to be
examined if known, and, if the name is not known, a general description suffi-
cient to identify the deponent or the particular class or group to which the depo-
nent belongs.
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Official Note: The court upon cause shown may make a protective place of taking the
deposition. See Rule 4012.

(c) The purpose of the deposition and matters to be inquired into need not be
stated in the notice unless the action has been commenced by writ of summons
and the plaintiff desires to take the deposition of any person upon ora examina-
tion for the purpose of preparing a complaint. In such case the notice shall
include a brief statement of the nature of the cause of action and of the matters
to be inquired into.

Official Note:  See Rule 4003.8 governing pre-complaint discovery.

(d)(2) |If the person to be examined is a party, the notice may include a
request made in compliance with Rule 4009.1 et seq., for the production of docu-
ments and tangible things at the taking of the deposition.

(2) If the person to be examined is not a party, and is to be served with a
subpoena duces tecum to produce designated materials, the notice shall specify
the materials to be produced. The materials shall be produced at the deposition
and not earlier, except upon the consent of all parties to the action.

(e) A party may in the notice and in a subpoena, if issued, name as the depo-
nent a public or private corporation or a partnership or association or governmen-
tal agency and describe with reasonable particularity the matters to be inquired
into and the materials to be produced. In that event, the organization so named
shall serve a designation of one or more officers, directors, or managing agents,
or other persons who consent to testify on its behalf, and may set forth, for each
person designated, the matters on which each person will testify. A subpoena shall
advise a non-party organization of its duty to make such a designation. The per-
son or persons so designated shall testify as to matters known or reasonably
available to the organization. This subdivision (€) does not preclude taking a
deposition by any other procedure authorized in these rules.

(f) An application for an order pursuant to Section 5326(a) of the Judicial
Code may be filed only in the county in which the person who is the subject of
the order resides, is employed or regu